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where the rank dependent expected utility(RDEU) theory is substituted for the traditional expected
utility theory. The qualitative effects on crime of changes in the probability of punishment and of
changes in the severity of punishment are the same as in the expected utility framework].
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46) Restatement (second) of Torts(1979) § 908 (2)°|4= “Punitive damages may be awarded for
conduct that is outrageous, because of the defendant's evil motive or his reckless indifference to
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the rights of others, In assessing punitive damages, the trier of fact can properly consider the
character of the defendant's act, the nature and extent of the harm to the plaintiff that the
defendant caused or intended to cause and the wealth of the defendant.

47) Restatement (second) of Torts(1979) § 908 Commentol| A= “And they(punitive damages) are not
permitted merely for a breach of contract, When, however, the plaintift has a right in the
alternative to sue for a breach of contract or for a tort, the fact that his act or omission amounts
to a breach of contract does not preclude the award of punitive damages if the action is brought
for the tort and the tort is one for which punitive damages are proper.
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{Abstract)

A Comparative Study on the Deterrence Effect of Class
Action and Punitive Damages

Kim Cha-dong

Since the introduction of the class action scheme in "The Securities-related
Class Action Acty in January 1. 2005, no further class action has been put in
place. But since the enactment of a provision for treble punitive damages under
"The Fair Transactions in Subcontracting Act) in June 30, 2011, the same types
of more punitive damages are continually accommodated in about 20 Korean
laws. Furthermore the current Korean punitive damages step up quintuple
damages from treble damages in the 2 out of 20 laws,

Based on the belief that the ultimate goal of law enforcement should be the
attainment of optimal deterrence, this paper analyzes the comparative
advantages of class actions and punitive damages over other enforcement
scheme including administrative and criminal enforcement mechanism and
injunctive reliefs in terms of deterrence effect. More specifically, class action
and punitive damages, which can be classified as private law enforcement
methods, can be cost-effective and achieve higher deterrence by mainly
stepping up the degree of sanction.

Class action shows its strength in cases where there are a large number of
victims whereas punitive damages derive increased deterrence by ratcheting up
the level of sanction severity in cases where the possibility of detention lowers
for the reason of impossibility or economical inefficiency.

From the point of view, the current class action adopted in Korea must be

revised to get rid of the deferral of litigation and expanded to cover more
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wrongdoing, and the current punitive damages scheme needs to increase the

amount of damages up to ten times.

Keywords: class Action, Securities-related Class Action Act, punitive damages,
The Fair Transactions in Subcontracting Act, optimal law enforcement,

discretionary treble damages, deterrence effect



