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Abstract : Unlike Korea, where judicial and administrative mediations are the main stream,
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France has private mediation already been in place since the 1980s. France’'s mediation system is
undergoing significant changes, especially as the European Union directives in 2008 and 2013 to
promote mediation in civil and commercial sectors and in consumer disputes are transposed into
national law.

In France, conciliation and mediation differ in three ways. Conciliation is made by a judge or a
court-appointed judicial conciliator, whereas mediation is presided over by a mediator, a private
person or body appointed by the parties in dispute. Conciliators can propose a solution to the party,
whereas mediators are not supposed to do so. Mediators can receive remuneration the parties have
agreed upon; remuneration is expressly prohibited to the conciliators.

It is a mission of judges to conciliate but this mission can be delegated to judicial conciliators. The
parties can also commission a judicial conciliator by mutual agreement without any court intervention,
in which case the boundary between conciliation and mediation becomes unclear. Mediation usually
begins when the parties to the dispute agree to settle their disagreements by mediation and choose a
particular mediator or mediators. Judicial mediation also can be possible when judges request a
mediator or mediators for mediation, but this requires the consent of the parties. In the process of
transposing the 2008 directive into domestic law, France decided not to introduce a government
controlled certification system. The training and supervision of mediators are left to self-regulation of
the mediators. This was possible in France because private mediation had already emerged since the
1980s and many organizations of mediators were in active operation. There are still some people who
argue for the need to certify the qualifications of mediators, but no significant change has been made
in the system at the national level.

The article 109 of the Korean Attorney-at-law Act, which bans anyone not qualified as a lawyer to
give legal counsel for a charge, has been a stumbling block to the vitalization of private mediation, as
the mediator’s activities are understood in Korea as a kind of legal counsel. France also has a similar
prohibition, but mediation is not, in itself, considered a legal counsel. Mediators are advised not to give
a legal advice to a party. They do not draw up agreements themselves and they do not sign in the
agreement. To solve this problem, it is necessary to lay a legal basis for private mediation. New
provisions defining private mediation and missions of the mediators in the Judicial Mediation Act or
a separate act for ADR including private mediation may be an idea. Basic framework for training
mediators also needs to be set by statute, which does not necessarily mean a government controlled

certification.
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(http://www.kcab.or.kr/html/kcab_kor/revision/revision01.jsp, 2020. 8. 16. &)
3) AEA, WA 3}"45} A A Al Hd3t dRe) WAmet AAES FHOR” TH2E2, AT,
2016, 218% Fx. & E7F WA o R EASA Rkl e W AR el 24 el E41E 5 e ohdd 24

ol 3 S
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4) NeA, x4 o 3 3] =
2017, 3 ; v, %H 7
5 %Lw, orel 714t %
&4 x4el 243

8) Dl['CCthC ZO()?S/JZ/CI‘ du Parlement européen et du Con:m du 21 mai 2008 sur certains aspects de la médiation
en matiere civile et commerciale, Directive 2013/11/UE du Parlement européen et du Conseil du 21 mai 2013
relative au reglement extrajudiciaire des litiges de consommation et modifiant le réglement (CE) n°® 2006/2004 et
la directive 2009/22/CE.
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0) Aol MARCE: Sojx} MARDEJ' = gol7h o] dubHo R o] g3 gtk MARD: &%l dE digtez
Aute] obel o1 A} AA| o] A Q) pRAE xeks fof 3]—1 3}, Serge Guinchard et al., Droit et pratique
de la procédure civile, la version numérique., Dalloz, 2016. n°® 326.21.

11) Conseil d'Etat, « Développer la médiation dans le cadre de I'Union européenne », Dossier de presse, 29 novembre
2010.

12) ‘médiation™S F7H, ‘conciliation’s A o7 M3k o2 o] 2] “Zatro] ADRALE - WY S/ 2 2AAE
& THoR TelehieEh, zﬂzg:%, 2009,, 469~470%.

13) Serge (rmnchard et al, Institution Judiciaires, 13¢ éd., Dalloz, 2015, n® 44 ; Serge Guinchard et al,, préc., n° 325.12
A AQLE

14) Serge Guinchard et al., préc., n°® 325.12.
olsl MALRE WAL BE A Woerwk FAE|R )

16) Natalie Fricero et al., Le guide des modes amiables de résolution des différends(MARD), 3° éd., Dalloz, 2017,
p. 140.
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17) Natalie Fricero et al., préc., pp. 26~27. Zig2~ APz o] Ao thet Ao 84, “xafxo] ADRY 1 &
£ %ié}oﬂ #e @ rEAATF, AT AL, 2007, 101~1049 .
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19) Natahc Fricero et al.préc., p. 26.
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21) Cass. Civ. 2 26 janvier 2017, n° 15-29.095.
22) Natalie Fricero et al.,préc., p. 28.
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APAY GARF DS A A5 AHAMRY SR a9l

27) Natalie Fricero et al.,préc., p. 37. olol #3F J&|2
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o2 A=A HJTE APPRAIS HA 2ol A BE 1843 o]9]el ojujdt REyE A
dHoR I AAS F5Ste] WAAEHA S 4 Qivk olE gk Bago] ApHEA Rl o)
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W AR Bekres Aste] dwdw = FaydF §rke wol FHES JE
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écret n® 78-381 du 20 mars 1978 relatif aux conciliateurs de justice.

14 W& (décret)> HEH e o] Wahs HitWES deth

8 @A mapoll= Fay el 3670 qdch

] AWkAPE A = (Pordre judiciaire) ol A ‘magistrat’ &= @R 4] A 95 BAEE= APAE Lo

H(les magistrats du siege) 2ol A4 ¥ tH(les magistrats du parquet). ‘magistrat’ = H = A4S
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https://www.vie-publique.fi/fiches/38125-categories-de-magistrats-siege-et-parquet-independance-hierarchie
https://www.vie-publique.fr/fiches/38121 -definition-et -statut -des-magistrats(2020. 8. 16. 2 Z).

32) https://www justice.fr/fiche/conciliateur-justice(2020. 8. 16. & FH-).

33) Christophe M. Courtau, « Conciliateur de justice : promouvoir le conciliateur et la conciliation, piliers dune
justice de proximité citoyenne », art. site internet village-justice.com, parution mars 2014.
https://www.village-justice.com/articles/Conciliateur—justice-Promouvoir,16527.html(2020. 8. 16. &%)

34) Natalie Fricero et al.,préc. pp. 69~ 70.

35) H7kE Ao Aol Fatel 8-S A =rhAmété du 21 décembre 2016 relatif aux conditions et
modalités de remboursement des frais de déplacement des conciliateurs, art. 1¢).

36) Natalie Fricero et al.,préc. p 70.
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37) Ministere de la iustice, « Les chiffres—clés de la Justice 2019 », p. 35. APzl E5o] =] o= 2251 o] APHZ

Aeolow FEslal gl Ao YT https:/www.conciliateurs.fr/, 2020. 8. 16. & FW)

38) Ministere de la justice, préc., p. 35.
39) Natalie Fricero et al.,préc. p. 87.

40) Loi n° 2016-1547 du 18 novembre 2016 de modernisation de la justice du XXI° sciecle. &1 7] @&bi= APHZ=A
= ootefel A Wi FAbate] Fofell ogk AbEAE AT
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42) Natalie Fricero et al.,préc. p. 87.

43) WA &4 (Code de procédure civile d'exécution) A1111-3%3= ol ol tisle] W glo]
Fols PP or gk Mo A& ole Y - R
3Fod&= Natalie Fricero et al.,préc. p. 90.

44) Natalie Fricero et al.,préc. p. 106.

45) https://www.justice.fr/fiche/conciliateur-justice(2020. 8. 16. FW-).
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48) Natalie Fricero et al.,pru:. pp. 110~111.

49) Natalie Fricero et al.,préc. p. 111.

50) https://online.conciliateurs.fr/?depuis=nat(2020. 8. 16. &)

51) TFAAEE] Fuket o7k AU, oFse] $AshE o] BE m Alghe] AlAI Agale] b ‘1§°ﬂ -‘MWE]“ AHF7E
Wiz B, Fole] EAIE welAY 1 W8-S FAskE sle] o helo] Halel Hed A8 AR Pgska ok
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A FEGThs Aotk ek fH A A AN 7A] FAH S AL ofuThen) TR &)
Fo] o 1 WYl oo e =4 i o] EAS o PARRLY ol 24
off ek AT Far 2w 19%. 2. 8.4 HE & Agste] 245 Alwdts 4-9-olth 9l
ghoel] ofgk 27gell #et 1F4E 4148kl 3,56 2o Fejels 54 F2lo] dashA ¥tk
WIALAE A A1528% ol3el] Feojo o3t ojoll= 244, a7y Hadh e 24
A At B FAS A TESD Azt A Qe 7)gh dak A, 241l

(2) tjatol =& 2ot 3k AME 5ol EghEITh6D
AR EE] kRl xddel
Frojoll o3t ApgEA T vl 2 el A etk AR Pels 2ARle s

54) Zf= Ae] ik (la juridiction judiciaire) 2t @74 ¢1(la juridiction administrative) &2 -5 o] o
w, 713} SAklo] 74zt Jaumd oz A diabiat g abzie] HEAS weth HARS Al SA¢
Bg7)Hel7| e srk, TAMS WHE AARSkaL Aol AEshE AP gl Sabde] tigh Ao e d
&, “xmekes gAlolvuk(Conseil dEtat)e] 7157 8" FFdmsh, #1273 #1335, 2010, 423~4439 3z

55) Conseil d’Etat, « Développer la médiation dans le cadre de I'Union européenne », préc., p. 10.

56) 2011. 11. 162k 243" #(Ordonnance n° 2011-1540 du 16 novembre 2011) A|13.
T RE Al Aol sl AME AN oF]e] ErtE wel Wit HE ]

)

Sz, 2ol e A E R RS Taadyelghal IrHEY Al3sx). TaFAY P of

Gaudemet, Droit administratif, 22° éd., LGDJ, 2018, pp. 296~297.

(S|

8) Natalie Fricero et al.préc. p. 202.

9) Cass. Civ. 1¢, 8 avril 2009, n° 03-10.866.
)
)

o

60) Cass. Com. 9 avril 2013, n° 12-14.659.
61) Natalie Fricero et al., préc. p. 212.

7) Décret n® 2012-66 du 20 janvier 2012 relatif a la résolution amiable des différends.
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VARSI 199, 2. 84 HES 24 Qe MW 28k Matgol fich iy ¥

Aajol Hetolm A FAHE T dA &
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62) 35 A3}7]1Z(le bulletin n° 3 du casier judiaire)> 7§12 A3} F F3 Hx 7|20 7| A3 Ao g FAAF B9l
e WA g w5 oloh 15 AA)E2 A AA FAHE HAEE 715 Row Wiy} @y
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Sl

63) Natalie Fricero et al.,préc. pp. 220 ~221.
64) Natalie Fricero et al.,préc. p. 222
)
)

65) Natalie Fricero et al.,préc. p.
66) 20151 B = WEAL S oA WEAZE FA ekl EAE BE-pEshs AAREA RS FAES Sdska ot
(https://www.cnb.avocat.fr/fr/acte-electronique-comment-ca-marche, 2020. 8. 16. &),
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67) Natalie Fricero et al.,préc. p. 140.
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8. 16. HTHE).

69) 2740 Mo 24 A AHE wANE FA] g RS ok drh(E Al181-7Tx).
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Natalie Fricero et al.,préc. p. 166.

1995. 2. 8.4F W& A|22-2%.

75) Natalie Fricero et al.,préc. p. 140.

76) Natalie Fricero et al.préc. pp. 179~180.
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Décret n° 2017-1457 du 9 octobre 2017 relatif a la liste des médiateurs auprés de la cour d'appel.
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Fabrice Vert, « Priemiére listes de delatLurs dans les cours d'appel : un dispositif légal perfectible », Dalloz
actualité 29 octobre 2018, FWH HopollA A AFAE ®4L FAst= 2 Sohpie Monnier, « Le
médiateur, nouvelle figure du droit public », RFDA 2015, p. 1175.

87) Valérie Lasserre, « Les graves lacunes de la réforme de la justice en matiére de médiation », Recueil Dalloz 2019,

p. 441(nos 18, 19, et 23).
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https://www.anm-mediation.com/page-categorie.php?categorie=1(2020. 8. 16. 3 &),
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