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o] Aol TejsA ohuslet e FUs Wl distel A5 Aol Al dig 9Ee FeiA

S8t opait (At Bl ofsh

6) 44 A4z (1) DTN BARAT TSI, vIEEe) Tallol] 4 ME AR v} ARt
o] Alglolt). o FE g Alvle] ST BaAe vl WES AHsAG AW 4 aick ofw
2= glom), Tt ol gl ojwl Atgloll distol= wo) WEek nEg AN 4 gk (s WA ofsh
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= EA7E E gk opehih 3l T Wgo] S A AA] g Z91A o Yozt A
2 A5 5 JEAE Amuolor gl why o7l duduaart wu 71 Fast
= 10| Yeojn BE Zypakgel] H83 4 = A AgHD AR
Aol ofwigin] Aok, Teli AWATke AW 43S
A, FAmas] AU 23 YETe BAVE geal 1 e duel AAsk 4 =
oA A A91A) AR TaI), Foe ofw ¢
|2 7k S ARTY).
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I. ol AW H 2 (due process of law) U

ul=r AW AHEAE AU 4 At Alldze] BESE WS 2= Aol
F= 7ol 7i1e] Av(life), Ahfliberty), ZtHproperty)& ¥FE(deprivation) e wjofl= Hel %

gF A2 due process of law)of| 2Jsfof gith= Zlolth13) o] wff Yy, A, AAikS HEith=
o]

= bl
7} BRI, ARAA} 2ol BEshe Aget Aol ofulzh KoK, ARe A}

1) ol UAoIAL, 15 Al AEEA 8-S T WAr AN g0 Telal 4 kx| ot ofea)
Hlo|| el A or AEd, 49 =&, 5H ol =

12) SYEH O T4 1992.1224. 90291718, 4, 853(877): “Ha WA AUAAe] UL Slo} ol Yol A
Ao} 2 AR ol TRINT A 2% HAT Aololof drks A0R ojsfaleid, 1 WEol
71249 ARtHe didshs o A APTR ARFC] URkE HERFEXI] sy a7ERE 7| EHARMEC]
A8 22T Y FEEE 2R & S S Zolu, d8 dngo] WESehal Q= AWAXY f22
B8] YA fEARlEks AR gule] aA= Aol ohEt 2E 27138 Avidhs SAA9
FRel 7Rz 2 A salElolor B fRloleki= Aold Ao fiA FHAE Adske AJUHEAS] LAk
TraETkal &Aoot wheba] AHxe] ¢zl ARzl 19E FAREAES] ARk Bl AgE=
Aol oivzgt Z7Fkge2A ZIRAARE AFEE I3EA g5 2E A 2 344 s
AQH} sjAstejof 3 Aolal, oyt FAkagERel BHAAA A835hol| qlojAls Fade] AR
WAabel S TETHE 71RelR olsistelo} She Aol (Ft Wl ot

13) Erwin Chemerinsky, Constitutional Law Principles and Policies, 4" ed., 2011, p.557. B2 Z¥HAx}o] Hde
Aeps] el 0] Sulel diek Al ol sk, AU 25l Tolshs ojolo) WuslA e,
AR} on|E A Meshe AL A3 it ZAI7E ofdt) AR 07| A= AR ouE o]
ths Zo] BHo| ohBE AeEon Adaks Ao 1At HuAAe} BE Seldeil el mRE
o} EAsl| ofelg AR wont ofsh Wi gl HAste] dollA] st IarEd Lol nl=drAd Al
dhet U2 ohe lERoR el A ekl ehahe, 44l nlsEusiiel, 2007, 440-493
74, A A Eare] ol Wt A, vEAH AT ARSH ART, 2014, 1-349; AA7]8, vlAHA
AR Aol el plSeEaT A8 AlIE, 2007, 1491869 o, mik hyehEAe] Ayt
AAA Aol wA| 9 3], AEAE A19H AL, 2013, 301-3309; o]FE AAIA AHAEaL A9
W 7P, olst Aoz Al S, 2015, 1136% 15 TErAEAle] ARaAieiel] diet ulwk] 2 Sslely
A4 A, 2008, 355-384 QA% vlsRAe) ANAAEG 1 &8, nlHEYAT A135, 2002,
271-312%; FAlE, AAxEge] o2 Aol =9t 1 8, WA A1 ABE, 2005, 263-301H;
wel A% AHAY AU 4F on|e} 7], BEASH AT #5673, 2012, 505-526H 5 FHE




1. AMgeh Ao v

HA o= AR e =7re] S8 AT Ay dEE HrEdte A w7 A
7} #H4)(negligent act) ©]4Fe] Z=2Ql F-H2 F-8(affirmative abuse of power)S 2Ju|tct
HATh) digo] =S Y Aks ol A= At 1] =7} Ql3(intentional)
2 o]ojoKactual) TR SAR ARIFAA)C] oJ3t At AAte] e, 2lolA) oo
g ANdelFE e, 712 ez w7kl ofjh ARt Ajake] vl sigehA] fobA AR
247} ALER] oF=t)lo) AR 2Fe]Ho]al Hdlo] ¢li(random and unauthorized) FHE 3
A e
(adequate state remedies)”} QUTPH BFERS QAL R| gF=t]17)

2}29F o] vleke 23] 7|EY o|2 ZHojA] Eophd 7| EY Agty) vjus)] &
AR 7B Age] AP AebHoE WA B9I=A e - 2R WEE A AA )
o] At Welo] ATE BAoR sl IFUNES ojujFthy AYAAE Agshs AR
A Ao Aae] vhekg Qlgsiet) Bue WA OEAS aTske e, Z1EA Ao
70BN BN Finlii)e A7 A0 B 5 ek et Ale] g Het 15
A5, A1 Bl TAEAT) 20l A9E Aget A vk Qs ge AL, 7]E
T BSOS QUPshs 2 WAL V1R olet wlwsh Afet Aele] Alws FA o]
skl Q= Ao Z Holrk20)

_ﬂ.:mﬁlﬂ-lll

14) Daniels v. William, 474 U.S. 327, 328-330 (1968).

15) County of Sacramento v. Lewis, 523 U.S. 833, 851 (1998).

16) DeShaney v. Winnebago County Department of Social Services, 489 U.S. 189, 195-197 (1989); Town of
Castle Rock v. Gonzales, 545 U.S. 748, 766 (2005).

17) olo] ofgt oJujyt Aol ths]A+= thEZ 22 Chemerinsky, op. cit., pp.566-569 ZF=.

18) 3r~g, sl 2016, 453-4541; AEA] =S 7]EY UWEE, 2009, 116-1179.

19) alld] wlsAt 2|307] peizzdol] BEk A= ARk AR AAIE Agtsr] 913t Zle] ofdzt S
H5sl7] 9t 2AYolE 2HAR] SH1E9] 72l Helie A HAdE skl Aoty g A9t
olof] sFBHIAL & 4= ltk A 2008.12.26. 20083141975, 20-23], 960(974). L 2lo]] dHA AT} 7124 Agte]
Nas 23t Aol thelirl= -8 - FelZ - At - 4], =4 AAEary, 2015, 1083-10847 32

20) &2 vie AYHHEY] 225t Tl Asfle]l tieii] SHHAE A9lef FARR sk A2 o] FAA
=glghes gl A= Qlt) DeShaney v. Winnebago County Department of Social Services, 489 U.S. 189,
212 (Blackmun J., dissenting).
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2. AWEAE T8 A= e AN
(1) He|et Sl & =7|

1960 L) o714 1] SlFTE AL AW AR 2ahe Bol WA A-fliberty)oh A4
(property)ollt= FIe|(right)st ZFE 1 7t ARERE W 53 5L EW(privilege) 0 =A
AR Ao wgsle] EEEA eecka Boktha) Jejut AkEstolA Aol Arle
7kt ARERY Adn A9 glo] A olelgl, Tl BUe TEs e AW
2GS B3 A0t YelRgY ouS HMAZCE2) ofo] 1970RE TS HHa
o wAele] EFEE A0k AN gL olsishar] Aot SBE LHskA B 5
TR U olefat QAN MR 29 Ba) RAEE Aaok WS FAHAR
A B Aok el ol ofujsis A0E Mgkt

.
;___':

(2) H2|ZH(the Bill of Rights)e| =2 Z2X|

T4 Asze AR AEHaL, =
AN 2=5E ANOE7AE Aol 285 Sastt dujztal Ko Hegdolet A =H),25)
T Alldz20] Aot ik Aol A8E= HedHlol e Wio] =T HAA &
£: total incorporation),26) o} ZZof HzjUg]il EZ A Ql(fundamental) Ao 2 7I5E=
A o]o] YZ(principle of justice) O F A EH % Z}-&(ordered liberty) 7Fo]l WEE dH £ =%
b SRl =N AE A 82 selective incorporation)??) =gho] QIQUTE28) o]Fof= A A
1422] 2492 Aol SIFELA] ol pAE Helst “ATAREIe AR 27ko] H
Aok o] BAKQ A2 EFAL, “HAE 7|27} Hn), TR AdAwe] B
Zo] 214 Hg|(fundamental right, essential to a fair trial)’ Q1A SO &2 BHSIFATHER A H

2]4d: fundamental right incorporation).29)

21) ol Barsky v. Board of Regents, 347 U.S. 442, 451-453 (1954); Fleming v. Nestor, 363 U.S. 603, 610-611 (1960).

22) Charles A. Reich, Individual Rights and Social Welfare, 74 Yale L. J. 1245, 1255 (1965). 3|3, A0fEX
HES siA|e} AR, SHAT A48 A1Z, 2019, 20319, Z45 27.

23) ojlAY Goldberg v. Kelly, 397 U.S. 254, 262 n.8. (1970); Board of Regents v. Roth, 408 U.S. 564, 571 (1972).

24) Board of Regents v. Roth, 408 U.S. 564, 572 (1972).

25) Z&5Al, kol A, 369-371H.

26) tjFEZ 02 Adamson v. California, 332 U.S. 46, 92-123 (1947) (Black, J., dissenting). <=4 A|9F+= G % A]
2 o[ fE AAER] k= A9 7IES 4 A0z Aol YUEIR] R W82 520 AIeA| fl1%de] ==
A7 AT AR, FERAL R 24 A% U Aze] FAA WS o dho] Hrk

27) A2 F Twining v. New Jersey, 211 U.S. 78, 99 (1908); Palko v. Connecticut, 302 U.S. 319, 325 (1937).

28) ARz gt A 4=8-E3} HA| =820 gt =Aol tsljxli= HitH 22 Chemerinsky, op. cit.,
pp.512-515; 754, ko] A, 383-390™H 2=, Incorporation ‘HPolgfal ARESIL Q= F9x= WAL

oA 4=goleta Mefshlc.



o= Aol terdsrE A 820 S FIvE A2 Qltk ey Ae7bA] A
HES o+ B2 BHES ol 4 Allz=iE A8z tiiEd 8= 4 All4=9] W&o
ol o2 QUAe) Sith webd Mo Mobn WA ug dhiio] 48wk
010d HAo A= ofA 4 Adxo] Ao 84| oS WES +4
A3z F3} A] WZHA Ao A o] <%(T54: quartering of soldiers) =4, £~ A|5Z thujAl
7] 2x(indictment), 74 A7Z QWAL O|A AT, 4 A8ZR T=dt HE SRk FAA
o "|7|E k3D

T4 Al A AR Mot A7E 4 Alldx0] AAER | 8= =A] =T 72
o] P PARREE WY 2t Fulo] 459} Bele] Wolo] thR—UAH g oh]
o Qo] Swlol—RAlekn B 4 olrk AU J|RHoR A sgze] Ui
A 252} AAe] ofulE TAHel Azluih AE RO WHe Ao B 4 gk sk
W do]l 78 Al2RE Asxe] HePATE Ada 2o R BAEE Ao dY
O Qe AS otk SIEtel WAHOR eE ARt Age Holel U3
101 WS YA} 2go] AL Kok vy AWAx 2apo] By

= Ageh Aol YheS oltA SohE 4 A Blshs o] Wasich)

2

(3) XHAHH O|S(property interest)

A% 2ol WS Aqeh Aol Wgol FAEAY Aaet W olsle] 0wt

Al shA ek Sde e @A "ok, BR =7PE AHdeIA Alsdt o 1A
Q| o]efo] AA| ARl A BAEE At dEI7 HeAl 11 71Ee] A "ok

29) tj#2] S 2 Duncan v. Louisiana, 391 U.S. 145, 148-149 (1968).
30) Chemerinsky, op. cit., pp.515-518; Geoffiey Stone et al., Constitutional Law, 7" ed., 2013, pp.740-741. |9
Wgol 4 Alldzol] 85 =Aet W&ol theia ARt A2 52, ¢ol &, 388-3900 =
31) McDonald v. City of Chicago, 130 S.Ct. 3020, 3035, n.13 (2010). &%, McDonald #Z0o| =22 A 2|3t
70| ofufel AHOR HaoHel Qiglo] AJEA S-88S AVIFE Zelekn ook Asks e
= Colin P. Starger, Exile on Main Street: Competing Traditions and Due Process Dissent, 95 Marq. L.
Rev. 1253 (2012) Az
A ANaz= A, QAL A “Ag(life) = BAYE o2 Eolstar QRul AAZ AH o] sgo] AHAEA}
o] mATARoRAl Fufet tmtto] B A9 B, kwlo] Hichul Yeje] 79 Ahwe] ApEio] tiglEs
oleleaA] Bjole] AolL, ARAIE L2l A QA A SolA] tetto] Hek. AHE My utel
HaTjAro 24 71 /dET AW Ak thist AxpA @ 7o) 22 BEAEs AoR Ho|ma of7|A] HHAEA)
Z3o] BRI O ZA ThE b= £ =oFAZ AR 49k2-S g1slthk Chemerinsky, Principles and Policies,
pp.590-591 =,
ulsk g Aol APHER o] MK Ahgeh Tele] YEOE ASShe Aol g HE AXH
ZWARLe] 8o 2 A thRolz| 1, BRI A Hel(fundamental constitutional right)= A& AW dx}2
t}2o]Zc} oA Chemerinsky, op. cit., pp.572-591; Stone et al., op. cit., pp.953-962; Kathleen M. Sullivan
& Noah Feldman, Constitutional Law, 18" ed., 2013, pp.562-566 5 &= gL} of7|A% ul=alsAh 2HAx)
o] Al Aot AelE UM Ol them, ool Se] BRI Zluee] ugT ulmek AE Al

32
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M2 A Alldzo A et Aad(property)& 7Rl gl SloiA T3 A4
U SEs A o s A AR entitlement)o]2fal H TR FR7E Foigh
2] ofejolut FEo] JHQle] Aol T3 oulE THAAl HH, 7Rt GRel odt 1§
(employment)©|u} =43 (benefit) &= Af4HH2] Ui-goll Z3hE = RUef35) tik o]t Ajibz]
olejolut FlElE Ishs U2 FHE(state law) 22 SAFH] WA 77} glofof diet.30)
Aol ged A Aol digh dHi Y oA ofulE Fethd, =7 A
A FofRt a1g-o] ofejout Ele—HE IAls Foidt FATE =7k SRl A
83 ofuE TR AS TR e Ao o vl o glrkes otk =8 Wi
AR 23 4 AS2e] 8(IA: taking) 9] Aol AR EAEE 0] 82
S Akl SiFEAl Gerhal EdeR3D Arkde] Jigel dieh A SHolA 2ok
A o] el ZAPE 2 5= Rk a2y olE §2 7R AZelA 2o, 8
of el He AEAR (78 HA2=A) At (HE] Qs BAEE) ARjdeRA
o ZAE2 7lEdolehs Holde 2aL, ot 1 B0 Ao tE o e AR

flo oy 2

=

71 wzol, 2 EA AR Aake] W(EAA Aoz AygstE 2AA AR A|(HAH
AR W& of7]ol ZFAIA A&E3ick 1 Hioll Afliberty)2F =24 #RH/4} H(fundamental constitutional
right) &} 7Hg 180) B WA F84(0)S fAIEoIU Ak, H5RETY B FolA Aeshs
Zo] 34 A 22 Ronald D. Rotunda & John E. Nowak, Treaties on Constitutional Law, 5" ed.,
Vol. 2, 2012, pp.846-850 Z-%.

34) Board of Regents v. Roth, 408 U.S. 564, 577 (1972). ¢J7]A] entitlementE Y3k, +Fx}4
T QAL AR EAEA A=Y |z Hol fERos NSt

35) oA 182 o= EZ O Z Armett v. Kennedy, 416 U.S. 134, 155 (1974), 5=3]o]| thsljAl= BA]3H]
-2 ol A AE3t Goldberg v. Kelly, 397 U.S. 254, 262 (1970), A5x} AW 2] 24 wj&io]] AHH7}
Holgt HalS a3 W2 AT AL dEA o E Bell v. Burson, 402 U.S. 535, 539 (1971) &%,

36) Z BA A o]&F thA] EIgt AoR Hol= AL oA Town of Castle Rock v. Gonzales 545 U.S.
748, 756 (2005).

37) BAR7L A FLE EX 8 (welfare)ol2t sE|2he, GoldbergAbiollxl= AHAI A A52, A14x)o
ofsf| RAE= AL QR WhA, A AI520] -8R A: taking) &2 HE HAE= ALLo 2= QISR
oro Ao 7} gt Bowen v. Gilliard, 483 U.S. 587, 604-605 (1987).

38) olof| tigt v|HA A|Zto]| tiefjr+= EZX S Z Chemerinsky, op. cit., pp.677-678 Z=.

39) ARiAEae] 2shd 1A A=A ARIES =719 A 55 SRR asto] “HES Folo] AR
o QU= WEA AolH(FA 1995.7.21. 93:A7H4, 7-2, 1(3)), °loll tigt AFHATIES 7|24 em
“AUE A3 sHA oHSIATET (4] e BASHA] ok 9) dHUEel FA &ss “A
HEE W] ARt A (@A) AR JARE Hdsto] dubzog o)A dlo] AEE e AUtHET=
stE] AA|Eo] FLEH Tkl & 4 Qi tFEA o2 JAY 1997.5.29. 9430}33, 9-1, 543(552-555); 2001.4.26.
20003111390, 13-1, 977(989)). AR&-F} AF5]@e] o] Sof e tlEA o= o7, Fw7ke), 2020, 1018-1022
W T8, ool A, 0609627 2. Ab2lel Welolx] nlA AWHA U2 Mg TR AomE
o A8, S|zl Folug W $AA%] 444 oig WA 1, AsjEr AT
Al428 A4z, 2011, 2392627 =

Ir

o= WoE

[¢]




(4) Xt 0|2(liberty interest)

IHAAE 23] oA BAEE A 7HE 728 om o Al oA Agxe| AA A
He| = FAPER oA HAE = AR A £]0],40 7 oo] 7] Fof 242 HYz <l
T Sle Aos el Ik Hojo] oA 244 A AAE e
«1 W& He7E ZAleloh At o] HeHE Foll AHEAxt 2o 2 Hosk= A9
WeS 27 dAs = oA, 2 WA 7S dERe] fERer ERshd A7
ZAA A A-f{economic liberties) 2} AM¥ZH(privacy) = &3 = 4= Ut
A AR AE sk AERt 23 A85HA] Gk 1870 At E
tﬂ-‘% 7 BAA AxE sfastee BARFAIYH dAT HAPIES A8stEA AWAEA =
AR AAISHGITE o] wf AEA 23F0] A FAREARFIA AIAI9) AR ofu 2}
ﬂ%ol’ﬂ«] A, AR A, AloFe] Ay T T BdtE4d) E35] 19059 Lochner v
New York APtlof|A] A2 2Kbaker) o] Z|thT2ZAIIE AlRbels w85 MES 24 2A
7 gleb Qe m Hdsk=d] AMdR}t 232 AMERItE o AUt ES AAA HES
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Due Process of Law under the Constitution of Korea

Munsik JEONG™

The due process of law has evolved into a constitutional principle for the protection of human
rights in the Anglo-Saxon legal history, and is stipulated in the Fifth and Fourteenth
Amendments to the US Constitution. The U.S. Supreme Court, through the interpretation of
the 14th Amendment, has protected the liberties and rights of each citizen against the exercise
of arbitrary power by the federal and state governments.

Procedural due process requires the State to ensure a notice of the deprivation of liberties
and rights and a meaningful hearing procedure to fully defend his rights as a certain safeguard
in case the State restricts the life, liberty or property of an individual. The procedural due
process requires that not only the procedures prescribed in advance should be followed when
the basic rights are restricted, but the procedures must also be appropriate to protect the
fundamental rights. However, at this time, the appropriateness of the procedure may be
determined individually for each specific case by the importance of the private interests of
the subject of the fundamental rights to be restricted, the ability of additional procedures to
increase the accuracy of the fact-finding and the public burdens required for the procedure.

Substantive due process requires that the liberties and rights guaranteed by the 14th
Amendment are not only the Bill of Rights stipulated between the First and Eighth Amendments,
but also the liberties and justice deep-rooted in American history, culture and society. It means
fundamental rights derived from fundamental constitutional liberties. Accordingly, not only
economic liberties but also rights not listed in the Constitution, such as privacy, are guaranteed
by the due process of law of the 14th Amendment. These fundamental constitutional liberties
and rights are not unjustly restricted by legislators, but can be restricted in cases necessary
for the compelling public interest.

The Korean Constitutional Court interpreted the due process of Article 12 (1) and (3) as
an independent principle of our Constitution. According to the principle of due process, the
sates action by public authority requires not only formal procedures but also substantive legal

content to be rational and justified. The subject of due process is not limited to criminal

* This work was supported by the research fund of Hanyang University(HY-2018).
** Professor, Hanyang University School of Law



proceedings, but applies to all state actions, especially legislative actions. The Korean
Constitutional Court considered that the law enforcement procedure was irrelevant to the
limitation of constitutional rights, and was different from the proportionality.

However, according to the textual and systematic interpretation of the constitutional
provisions, due process should be applied primarily to the freedom of the body. Rather than
applying due process for all state operations, due process should be applied to the limitation
of constitutional rights, especially related to the limitation of the body. In our constitutional
system, limitation of constitutional rights are guaranteed by the retention of laws and the
principle of proportionality. Therefore, the principle of procedural due process must be actively
discussed and expanded as a screening criterion for judging the appropriateness of procedural

basic rights. It will be the operation of due process according to its nature.

Key Words: procedural due process, substantive due process, Supreme Court, US Constitution,
Korean Constitutional Court, fundamental liberty, proportionality
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