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Abstract

The Implications of Specificity and Executability of the
Operative Part of an Arbitral Award in the Enforcement
Proceedings: With a Focus on Recent Case Law

Ahn, Taejoon
Attorney at Law (Formerly, Judge)

Under the New York Convention and the Arbitration Act, the grounds for
refusing to recognize and enforce arbitral awards are exhaustive and limited,
In practice, however, the party against whom an arbitral award was rendered
tends to object to recognition and enforcement of the award on the ground
that a legal interest for the award—creditor to seek an enforcement decision
does not exist because the operative part of the award is not capable of
compulsory execution. The award—debtor also tends to rely on ‘public policy’,
arguing that enforcement of awards which are not capable of execution is
contrary to the public policy of the country where enforcement was sought. In
regard to this issue, it is important to note that the proceedings for recognition
and enforcement decisions are distinctly separated from compulsory execution
proceedings, The question of whether the operative part of the award is
executable must be determined during the execution proceedings. In addition, the
purpose of an enforcement decision is not limited only to enabling execution of
the award., The enforcement decision also serves to indirectly compel the
award—debtor to comply with the award voluntarily and safeguard the award
against a setting—aside action. Given these, despite the inexecutability of an
award, the application for enforcement of an award shall not be dismissed. On
top of that, the award—debtor’s reliance on public policy will not be successful

because the public policy must be interpreted and applied restrictively and
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narrowly and enforcement of an award which is not capable of execution is

not relevant to public policy.

Key Words : Executability of Arbitral Awards, Specificity of the Operative Part
of An Award, Operative Part of Awards, Public Policy, Enforcement

Decision, Execution Proceedings of Awards



