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{Abstract)

Legal Issues of Administrative Investigation Used as an Criminal
Investigation in Practitioner’s Perspective

Lee, Jaekoo™®-Lee, Hoyong™*

As the environment of contemporary administration is getting complicated and
specialized each day, the administration was changed from passive administration
like modern night—watch state obtaining data at the office and working mainly for
national defence and public security to active administration of enhancing people's
welfare and restriction of law violation. One of the ways to response people's
expectation is administrative investigation, Through administrative investigation
public servants can get more useful data and use them for administration decision
and understanding administration environment for various policy decision and
confirming and restricting law violation, However, there are various problems in
conducting the administrative investigation. Above all, the illegality of conducting
administrative investigation without a legal basis, and the violation about the
principle of proportion in the meaning of excessiveness, in spite of a legal basis,
Along with this, the problem of fairness in choosing the objects of the
administrative investigation such as political purpose investigation is being raised,
and the cases which drive examinees into difficult situation occurs frequently as
the administrative investigations are overused to get purposes diverging from the
original purpose or repeated investigations, Fortunately Act on Administrative
Investigations and Framework Act on Administrative Procedures were taken effect,
so the problems of the administrative investigations were greatly reduced, though
they were not perfectly solved, And in case that the administrative investigation
leads to criminal investigation, there is a great risk that the defence right or basic

human right of examinees could be infringed, because the data obtained by

* (First author) Anti—Corruption & Civil Rights Commission, cvijk@korea,kr
#% (Corresponding author) Prof., of Hanyang Univ, hoyongr@hanyang. ac.kr
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administrative investigation is finally used as data or evidence for criminal
investigation, So the means of the administrative investigation is a very useful tool
for the administrative decision which is its result, but the power of the
administrative investigation executed in the course is so powerful and may already
exceeded certain limit simply to be controled by the Act on Administrative
Investigation or proportion principle etc, Even though we could not deny
administrative investigation, Because if there is no administrative investigation,
there is no administration activity, In conclusion, there should be a high degree of
value judgement and people’s agreement to reach a suitable compromise between

securing the public benefit and hurting the examinee’s rights and interest,

Key Words . Administrative investigations and Criminal Investigations, Veto of
Statements, Warranties, FEnforcing the Denial of Investigation,
Notification of the Right to Counsel




